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European Commission

Directorate General SANCO
PUBLIC CONSULTATION ON THE POSSIBLE REVISION OF THE TOBACCO PRODUCTS DIRECTIVE 2001/37/EC
The European Commission has launched a public consultation on the possible revision of the tobacco products directive 2001/37/EC. The Central Chamber of Commerce of Finland submits the following statement which contributes to the consultations Question Area 3, “Consumer Information”. 
The Central Chamber of Commerce of Finland is particularly concerned about proposed legislation to introduce generic or plain packaging for tobacco products. Considering the likely domino effect it is reasonable to expect that the adoption of the plain packaging might seriously affect other industry sectors such as alcohol, food, beverage, cosmetics, computer and video game, etc.  
We would like to point out that the adaption of plain packaging harms seriously companies’ intellectual property rights as well as restricts fair competition. Intellectual property rights are a crucial aspect of the global economy, and trademarks play a significant role in free trade and competition. Plain packaging would dilute the intellectual property system by preventing trademark users from fully using their intellectual property. Registration of trademark without ability to use it is only a formal, hollow right without any economic value. 
While plain packaging legislation might still allow the limited use of brand names on packages, it would deprive trademarks owners of their intellectual property rights. Trademarks are not only brand names. Additionally, they can be words, logos, colours and other distinctive signs. When other design elements are prevented in packages, consumers might be confused. This reduces the goodwill acquired in a trademark. Trademarks indicate the source of goods and services and consumers can distinguish brands from each other and authentic products from counterfeits. 
We believe that plain packaging legislation will increase the risk of counterfeit and illegal tobacco products because packaging will be extremely easy to duplicate. Counterfeit products are often more harmful to the consumers’ health, because of unexpected toxic ingredients. Illegal tobacco products are often involved with the funding of international crime and thus all possible efforts need to be taken to combat the sale of counterfeits. Plain packaging would make both counterfeiting and smuggling more attractive and this increases the risk of an uncontrolled market for legal products. This would erode not only the trademark holders’ revenues but also member states’ tax revenues. As a general remark we would like to stress that the empirical evidence showing which impact plain packaging has on public health is lacking.

The Central Chamber of Commerce of Finland is concerned by the potential implications of the proposed measures on the trademark system as a whole. The proposed measures are contrary to the harmonized EU and international systems of trademark protection since the restrictions would be based on the nature of the goods and services for which trademarks are registered. Plain packaging would also be in clear breach of WTO members’ international obligation to protect intellectual property rights.
We would like to emphasize that generic or plain packaging would unjustifiably interfere in trademark rights, create confusion among consumers and very likely increase the amount of counterfeit tobacco products on the market. As such, The Central Chamber of Commerce of Finland opposes the plain packaging provision outlined in the public Consultation. 
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